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	Abstract: Recent decisions of the European Court of Human Rights and the Colombian Constitutional Court highlight the clash between Liberalism that adopts the idea of neutrality where a private interpretation of the constitution prevails. Herein, Liberalism assumes a universalising position that does not provide enough room for manoeuvre to other understandings and viewpoints different from the occidental standpoint. Such will be the case law concerned with both the Islamic issues in some European countries and millennial cultural conceptions of indigenous communities in Colombia as part of different interpretations of freedom of thought and liberty of religion. In order to show this dialectical approach, Schmitt’s concept of politics and the revealed religion in Hegel will be of dramatic relevance to offer a pluralistic position and, on the other hand, point out the constitutional conflict embedded in these scenarios and, with it, the fake aspiration of moral neutrality in the politics and economics. It emphasize a paramount discussion for the current debates on freedoms and constitutional law.
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1.  THE SACRED CIVIL RELIGION IN THE UNIVERSALISTIC LIBERALISM  
-Anakin Skywalker: If you`re not with me, then you´re my enemy. 

-Obi-Wan Kenobi: Only a Sith thinks in absolutes”

Star Wars. Episode III, The Revenge of the Siths. 

 “It came now very warmly upon my Thoughts, and indeed irresistibly, that now was my Time to get me a Servant, and perhaps a Companion, or Assistant; and that I was call’d plainly by Providence to save this poor Creature’s Life”  

Daniel Defoe, in Robinson Crusoe. 

The meaning of self-consciousness, according to Hegel, embraces acknowledge of the other. Following Hegel's dialectic narrative, the conscience of my-self requires a previous recognition of the neighbour. Therefore, Hegel's otherness  is underpinned in the perpetual encounter with and through the other. The idea of the Self, in Hegelian dialectical thinking (as in the revealed religion) implies, then, a permanent conflict between me and the political antagonist  that is represented in the contrariety with the opposite. 

Under this conception of Hegelian otherness, the meaning of politics implies a scenario of antagonist positions that, as in the revealed religion, is revealed in the diversity. God is dead , which means that the spirit is known through the encounter in the community. In other words, Politics becomes itself dialectic. Through a Hegelian reading, tackling the studio of political relations is much related to the way of understanding democracy as an unstable arena. The otherness claims for an encounter with the other who expresses herself in the diversity .    

Consequently, from a Hegelian perspective, political processes, such as the tensions and contradictions that arise among constituent and constituted power, entail that Politics, as Schmitt understood it, represents an unequal relation and an endless conflict. Zizek will call it, a la Hegel, a negation of the negation . A dialectical understanding of politics, paves the way to understanding the dialectical idea of politics as a perpetual struggle.

On the other hand, from the perspective of Republican Constitutionalism that was taken on by the Enlightenment, especially through the works of Hobbes, Locke and Rousseau, and more recently, by John Rawls (all of them under the aspiration of a social contract), the idea of Constitution could be understood as a covenant that was created over the “need” to build up a state of order ever since an original bargain. The agreement represents, above all, a scenario where the forces of politics are neutralized by reason. 

Thus, the covenant for Rousseau arises from the agreement of both parties , and it will bring peace, security and order, to ensure equality of freedoms. So once the agreement is enforced, the individuals must abandon their own self-interests in order to allow that general will embraces all particular individualities. There is in the deepest notion of general will in Rousseau, as Rosenfeld thinks, a focus on the self-government  where there is no room for multiculturalism.  

Subsequently, for Rousseau, there is a necessity to replace the figure of a god by a ruler and the only way to do it is through a disciplined civil religion. Put in other words, Rousseau has changed the idea of god by a ruler of law that will be the very same ruler of the civil religion. Thus, Rousseau assumes a position where even the individuality is annulled in order to remain in a Kantian universality.   

This neutral position for Rawls it is what he calls the veil of ignorance. There is an unbiased allocation process of liberties in the same proportion and equal conditions, which requires an original position. For Rawls, who is not quite far from Rousseau in this, the claim of an equal civil society entails the prevalence of freedoms. The claim of the original position is that there is an egalitarian and pacific way that precludes advantages for any of the contractors . As Rawls states it, the original position will hold an agreement about the minimum political rights, basic services and religious and speech clauses in order to avoid competing conceptions and differences.

To sum up, for Rousseau there is a necessity to replace the religion by a new figure of power that must be able to manage a rational order. For Rawls, on the other side, the original position must go beyond a religion. Accordingly, both positions seek to be secular with the aim to keep the state of equality that implies an equal possibility to exercise freedoms, under a self-government that is neutral with respect to competing conceptions . The pretension of a secular order that both authors hold, could be understood as a religious position , where politics is absorbed by Constituted power under the liberal pretention to exists without the presence of conflict. 

To engage more deeply in these ideas, the part II will critique the analyse of the European Court of Human Rights-ECtHR and the interaction between Colombian Constitutional Court-CCC and the executive, to describe the clash between a conception of liberalism that adopts the idea of neutrality where a private interpretation of the constitution through the administrative law prevails, therefore, guaranteeing equality. Next, in part III, I will contest that both the ECtHR and the Colombian government adopted a moral neutrality of universalistic liberalism. However, liberalism cannot be neutral and hides a dialectic conflict in the religious. Finally, part IV, bringing a Hegelian reading of the political in Schmitt, I will show that liberal rhetoric is hiding the constant clash that arises when it seeks to speak about freedom of religion. This is the provocative idea of Hegel´s revealed religion that will offer a pluralistic position.     
2. THE MYTH OF LIBERAL UNIVERSALISM: THE CASES OF ISLAM IN EUROPE AND INDIGENOUS TRIBES AND MINORITY GROUPS IN COLOMBIA: LEVIATHAN VERSUS PACHAMAMA
“I think now, looking back… We did not fight the enemy, we fought ourselves and the enemy was in us.”

Platton, 1986 (Oliver Stone).

The exercise of the freedom of religion mentioned above involved both in the original position of Rawls and in the civil society of Rousseau , as Loughlin suggests, has created a massive paradox. If people want to exercise their freedoms they must be subjected to the rule of law previously  which means that individuality disappears.  

The key idea of Schmitt´s politics is that liberalism conceals conflicts, ignoring the dialectics that is embodied in the core of human relations. Politics, for Schmitt, represents a permanent movement that implies a struggle between individualities that are not solely different but also opponents (Friend and Foe) . As in Swift's Robinson Crusoe, there is a necessity to acknowledge the opposite that is represented by the indigenous but not in order to assimilate him but to repel the potential threat that is embodied in the other.  

For Schmitt a political community there is always a disagreement and dissent  with the antagonist. Nevertheless, to be able to have consciousness of the other, it is required, necessarily, to acknowledge the other under a logic of potential defence that manages to cope with an always present aggression.           

Following Rousseau´s idea of a civil religion, assimilated by the constituted power , the perspective of the social contract and sacred property (as in Hobbes and Locke, respectively) seems to overcome the political expression of the people and even condition it. Under the constitutional paradox the constituted power, in other words, law and institutions, has absorbed the constituent . In this regard, Rousseau speaks about the necessity of coercion to contain constituent power. The coercion that Rousseau sees is what will react under potential aggression that endangers the stability of politics. Therefore, what implies the right of liberty, such as freedom of speech and freedom of conscience that often entails the right to choose (or not) a religion, is what will be defined by law .

The cases that I analyse below expose the fragility of liberal/social contract claim in its aim to maintain an equal minority treatment. This analysis will imply that the juridical and political responses to these facts, both in Europe and in Colombia, follow Schmittian logic of conflict . My argument will be that this tension is conceal under liberal constitutional positions of social contract from Hobbes to Rawls, which amounts to a universalistic economic religion but this can only be shown in the constitutional discourse about what will be freedom of religion. This logic will show that there is a constant tension between freedom of religion and the pretentions of liberalism to become a universal religion. This will highlight the evident contradiction that brings the constitutional discourse about what can be understood as freedom of religion. 

A clear example of this struggle for who is to decide what it is holy can be found in the cases that Mancini describes with regard to the Muslim affair as a minority religion or even what indigenous tribes understand as something that transcends the material way since a spiritual cognition. As holy I understand, the ultimate sacred postulate, that is unverifiable, unfalsifiable and a counter- factual statement that underlines a universal understanding of the politics . Nussbaum, as I will mention later, calls this the adored object. Therefore, this notion of sacred that could be assimilated as civil religion has changed in the core of liberalism the idea of the religious by the concept of progress . 

The cases gathered by Mancini, such as the referendum proposal to ban the building of minarets as symbols of Islamic influence in Switzerland (2009), the criminalisation women for the full-face veils in France in public venues (2010), the political statements provided by Dutch political parties in order to reject any kind of confrontation that could threat the ordinary autochthonous people in Netherlands and, in this sense, protect the European secularism and national values originated in an occidental particular view, are part of what she calls a militant liberalism. Above all, it is an anti-Islamic trend where secularism has become a modern conception of democracy. 

According to Mancini, in fact and following Schmitt, liberalism assumes an original position and conceals conflict. What it is behind liberalism that claims neutrality is, really, what Kennedy calls the necessity for a juridical coherence and political correctness . States and Courts, for liberalism, reject the clash of cultures, in a neutral pretention . 

So in order to keep peace, the idea of secularism that is implicit in Rousseau´s civil religion, has become a universal Christianity through liberal premises. Subsequently, there is not too much room for other minority conceptions that seek to be neither liberal nor democratic. Moreover, modern constitutional structures, in the name of democracy, are upheld, indeed, by anti-secularism views .     

Moreover, Diamantides  shares the same preoccupation with Mancini. For him the banning of Muslim women that worn veils in Italy could represent an active symbol against the multiculturalism that democracies are proud to protect. For Diamantides, the worn of Muslim and the deployment of other religions minorities’ customs have been considered by many democracies a threat to the occidental view. This could become, from the majoritarian argument, a danger to the cultural unity and Western moral values; meanwhile, on the other hand, the use of Christian symbols in classrooms is considered passive. 

A parallel way can be found in several cases known by CCC where the collective rights of indigenous tribes were threatened by economic development projects launched by multinational companies and supported by Colombian government under the veil of a liberal idea of economic progress. 

Over the last 25 years, CCC has resolved several cases that share these particular conflicts. These cases represent a permanent struggle between, on the one hand, the position of the administrative law for the supremacy of economics and the idea of the sovereignty that is linked with progress, and, on the other, the position of indigenous groups which have a conception of property, culture and religion that constantly engages in a clash with neoliberal trends that are holding by the administrative law .  

In 1997, the CCC  knew a case where the U’wa  tribe considered their cultural and fundamental rights threatened due to an illegitimate intervention in their territories through mineral megaprojects implemented by multinational companies over the indigenous territories. Therein, the Colombian Government allowed Occidental de Colombia company to launch a  exploration and exploitation project of oil over U’wa's territories. .   

Conceptions such as property or work that are held by a Western vision are completely different in the view of the U’was. Consequently, for the U’was there is no division between religion and politics. According to its cosmovision, the Earth represents the essence of the life. It means that the Earth was the sparking for the existence of the animated or inanimate beings. In other words, the Earth represents the most holy conception that can be conceived by a member of the entire tribe but this transcends any material conception of property.   

Therefore, the extraction of oil and construction of mega pipelines, engaged the Colombian Government agencies and U’wa people in a dispute for the protection of the natural resources. The Earth, from the perspective of the U’was, is the holiness of Pachamama  (the motherland) which means that is holy and nobody, not even themselves, can interfere with the natural processes. The oil, for U’was, is a priceless good because is holy since it represents the blood of the Earth . 

One year later, in a different case, the CCC  protected the religious autonomy of the Ika tribe. The tribe was facing interference in its religious conception vis-à-vis interference of what was deemed by the CCC a majoritarian Western religious conception . Hence, the CCC said that the indigenous tribes had its own roots to define their own conception of religion, so the Colombian Constitution and their own cultural cosmovision allow them to avoid any interference as to the right to decide who can get engaged with its traditional conceptions.      

In 2011  the Achagua  tribe requested an special protection to avoid what they considered an illegitimate intervention over their territories. For the speakers of the tribe, the licences that were issued to allow the construction of a petroleum pipeline throughout indigenous territories, spread diseases over the inhabitants due to the pollution of the water as well as created an ecological and unrecovered damage. As far as the indigenous concern, all this process was considered an unlawful interference over “prohibited lands.” In short, the Ika asked for a protection of their cultural rights and restart the process of previous requests that was omitted by the Colombian administrative institutions .

In these cases, the CCC assumed a position that empowered the tribes in order to protect diversity and the idea of the difference that lays in the conceptions of indigenous. This represents that CCC rejected the Western vision that was assumed by cultural or religious groups, and, specifically, the Colombian Government perspective linked with the idea of globalization and progress .

The conservative perspective of the ECtHR and, on the other hand, the progressive vision of the CCC in Colombia, have in common a struggle about religion. The interpretation of minority religion believes represents a permanent conflict that Liberal Constitutionalism has tried to hide under the veil of economic harmony to reach a universal notion of progress. The Christianity, in Mancini and Diamantides cases, is represented in CCC cases law, as the neoliberal pretention for a unique and neutral conception of property.   

Nowadays, the idea of civil religion has reappeared in many different ways, especially in democratic constitutions scenarios where liberalism is widespread. From this point of view, constitutional liberalism assumed a feudal structure in order to build up (as medieval religious structures did it ) a juridical hierarchy. This metaphysical explanation where the soul is the linker between political body and god becomes in what Douzinas  points out as a ´strict ontological hierarchy´ where the subditi is engaged with a political order unlike the others. The others, following Douzinas, are those without soul. A la Schmitt, the others represent the enemy. So the enemy becomes a threat to the pyramidal interdependence and the rights of those which were acknowledge by the sacred law. Here we have again the paradox. 

(…) the subject as subjectus is subjected to the law, brought to life by law´s protocols, shaped by law´s demands and rewards and called to account before law´s bar. The paradoxical double determination of creator and created, free and compelled, active and passive, animates and permeates the life of the legal subject.            

This liberal perspective, as Mancini suggest, assumes an original position to claim that there is an equalitarian way that from a religious understanding is universal when it is not. Constitutional liberalism has failed in the aim to be neutral and has privileged one position in the original agreement becoming an absolutism position. Put in other words, constitutional/administrative liberalism perpetuates inequality of religious conception and in spite of being neutral, in deed, has become intolerant against minorities. According to Zizek, as we will see later, there is an obscene and impossible pretention of liberalism to think about the other.  

Following, Mancini, Diamantides and the interpretation of the CCC, those are samples that are challenging the very expression of liberal democracy and its religious structure. Martha Nussbaum calls this a religion of humanity according to which there is claim of a universal civil religion as I will show next.
3. UNIVERSAL RELIGION VERSUS MULTICULTURALISM: OTHERNESS AND MY NEIGHBOUR
As Martha Nussbaum points out, democratic neoliberalism that embodied the idea of perfect competition market is being interpreted as the unique rational and economic model with a Kantian pretention to be a universal one . In order to reach a democratic order, constitutional liberalism claims for a sort of patriotism consign . Therefore, neoliberalism is embedded in the liberal constitutionalism with the aim to unify a democratic organization that must be able to keep that feeling of patriotism. The perfect rationality of the market and institutions (especially from the occidental perspective) has become a new civil religion. 

Civil religion, however, absorbs the power and expression of people. Its emotions, sentiments and individualities are collected (and controlled) by law so that it guarantees individual liberty and progress. Constituted power has diminished the force of Constituent power in order to keep equality of freedoms, as Kant and Comte claimed . This kind of universal pretentions is what can be found in the democratic idea of economic development. The economic interpretation, where the private sphere reacts against the underpinnings of other public understandings of politics, tends to prevail. Indigenous tribes and Muslims, on the other hand, ask for a political option different from liberal democratic project, as Nussbaum suggests.            

This homogeneity might be faced with the Hegelian idea of otherness. Zizek interprets this otherness as the possibility to accept the neighbour as my opponent in order to demystify the liberal argument of equality. Furthermore, a Schmitt´s reading reviles the inner contradiction that strongly entails acknowledge of the other, where the conflict is hidden by universalising liberalism pretentions. Minorities such as indigenous, women, religious groups and immigrants, represent contra-religious conceptions and the inconformity with the coercion that law has assumes sacrificing the value of diversity as a constituent and anti-liberal version .       

The dualism of market and reason, which has become the great adored object , has risen against minority religious conceptions and anti-liberal interpretations. The idea of liberalism, that shares its roots with a Catholic model and was born with the aim to become a scenario of liberty and political tolerance, has become completely in the opposite in the name of a rational order . Consequently, the sense of worldwide religion, that seeks to be a homogenous civil religion, is now restricting all kind of liberties in the name of a violent (but weakened) idea of economic democracy. In Kennedy´s words: 

‘The resulting consensus has a complicated structure. The civics-class rhetoric of constitutionalism (…) points to general dangers of majority rule, dangers that everyone should fear. Then there is one might call constitutional wishful thinking, the conviction of both liberals and conservatives that the corpus of constitutional law, correctly interpreted, protects them (…) from their favorite (moderate) reforms. Finally, there is the pervasive intelligentsia experience of living on top of a disorganized, culturally disparate, ethnic, racial, class, regional, religious stewpot, a stewpot that threatens periodically to boil over into populist, racist, radical or reactionary intolerance.´     

All in all, the otherness calls the attention about a religion tolerance, without religious institutions. The perspective of the Christianity, especially the reading of the Gospels as the expression of the religion of love, sympathy and consensus with the difference, mainly focus on the poorest and discriminated people instead of the idea of control and homogeneity, suggest a different political approach in the mode of how to formulate and understand democratic ways. Under the revealed religion  the institutions, above all the idea of the sacred that Rousseau defends, disappear as the encounter of the Self with (and in) the other. Subsequently, God has dead to become in community where the Self has conscience of itself by the encounter with the diversity .

To sum up, the idea of liberalism, that hides the polarity of friend and enemy  in environmental and religious issues, will be opposite to the conception of a religion of men. The conscience by the alterity (or what Nussbaum  calls the sympathy for the other) brings space to build up the idea of a religion where all the other religions are possible. The otherness that suggests acknowledging the other through the community allows understanding politics as a permanent dialectical clash of political powers rather than seek to be a universal religion. Conversely of what Rousseau thought, liberties of people, especially minorities groups (constituent power) are empowered to speak up, against, even, democratic institutions.      
4. REVEALED RELIGION: GOD HAS DEAD, LONG LIVE TO PLURALISTIC DIMENSION
According to the concept of otherness, the self-acknowledge of the Self implies having conscience of the antagonism. As described by Mancini and Diamantides, the constitutional right of religious freedom personify a constant contradiction with the other.    

The Liberal Constitutionalism project that has been assumed by the Colombian government and multinational companies, share the idea of development as a new interpretation of The Holy, in which there is a strongly believe in the perfect competition market as the unique democratic way. All this is embodied in the neoliberal economic way that seems incompatible with the idea of diversity that is hold by the cosmovision of “the primitive”. The conceptions of the latter, that seems anti-liberal, as well as the postures of the Muslims minorities, do not to fix with the idea of unity that is supported by liberalism.  

What Zizek calls the otherness, does not reject the tension between self and the other, but accept the negative dialectics ; the encounter of power/nature, tradition/uncivilized, West/unreasonable, represents the permanent conflict. In this sense, with the idea of universality the Hegelian otherness disappears completely since the perspective of liberalism.      

Here it is possible to do a Hegelian reading a la Schmitt. The unique legitimate power that can mediate the idea of unity, whether law or market, comes from the politics (we, the tribes). This implies that constituted power cannot interfere in the power of the people. Therefore, we can argue that Hegel puts in evidence the violence that implicitly brings Crusoe over the native people. Crusoe represents the sacred vision of the holy that came here to save us from the sin. Some other religious concepts seem primitive because they are different, unknown. Because of this, they are dangerous to the coherence of institutions, as Kennedy argued. The eurocentrism and anthropocentric perspective of West, is represented by the religious pretentions that currently are synonyms of free market and neoliberalism. 

Schmitt and Mouffe agree on this: politics are always in conflict. As Socrates used to argue the discussions about politics, involved a discourse about ethics; and ethics, according to Hegel, involves an antagonism . Politics could be interpreted as the background of the contemporary constitutionalism where the ethics has an especial role that claims for a possible pluralism where the antagonism arises .    
5. A FEW CONCLUSIONS: CONSTITUTIONALISM FROM THE POINT OF VIEW OF ALTERITY  

I argued here that claims of ECtHR and the Colombian government have adopted a liberal claim that rejects minority religious interpretations that are against the idea of a unique interpretation of the holy. This is what I have called a universal religion. The aspiration of liberalism to be neutral out comes to be biased, as Schmitt suggests, in order to conceal the conflict between many possible interpretations of politics. The perspectives of the Islam in Europe and conceptions of indigenous in Colombia seem to embody an anti-liberal aspiration that endangered the coherence of a reasonable economic order. At this point, under Mancini critiques, I can argue that civil religion has failed in its aspiration to be egalitarian.

From my point of view, the otherness understands democracy as a constant struggle. The constitutional idea that is implicit here ends to demonstrate that the original position where people receive a proportional distribution of political powers turns out to be solely a utopia conceived by the liberal constitutionalism as the way to hide the struggle between, as Rosenfeld depicted it, conceptions of the religious.        

The claim of liberalism entails the rejection of the alterity. Moreover, answering our preliminary question raised in the title, liberalism will not able to accept the otherness as part of its democratic aim. In fact, in the very moment that liberalism accepts the difference leave to be liberal. In accordance with Zizek it is necessary this kind of dialectic encounter, such as is propose by the revealed religion, so that accept the neighbour  without rejecting the struggle. 

The Colombian Government as well as ECtHR, have failed in maintain neutrality. On the contrary, liberal view of both has favoured neo-economics and Christian symbology. The result of this is the polarization of politics and the intensification of the conflict. The polarity discloses the relation between you and me (as in Robinson- Friday) and has perpetuated the oppressor over the oppressed.  

In short, revealed religion implies having conscience of the absence of the sacred (the God's dead). Thus, politics in Hegel’s view would be the dynamic encounter in community with the other. This posture suggests a balance between the politics agents (we/the other) but, instead conceals the tensions among different, revealed religion highlight it. Moreover, the conflict seems necessary to unfold the acknowledged of the other . Consequently, politics, following Schmitt, could be interpreted as a permanent dialectical clash of Constituent powers and conceptions about the very essence of what it means alterity.       

Finally, following Rosenfeld and Diamantides , I can conclude that constitutionalism is not a neutral stage where all the notions of diversity join together in a pacific way. On the contrary, constitutionalism is a constant clash of cultural conceptions that, on one hand, challenges the idea of secularity that has been adopted by liberalism and, on the other, represents the very essence of what it is a multicultural approach to realities that are embedded in what implies to acknowledge the antagonist as another democratic possible option, alienate from any other universal pretention.  
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